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- - QUESTI ON PRESENTED- -

Whet her the superintendent of public instruction has the
authority to pronmul gate adnministrative rules providing the nethod by
whi ch parochi al and private schools shall be deenmed to be approved as
provided in N D CC § 15-34.1-03.

-- ATTORNEY GENERAL'S OPI NI ON- -

It is ny opinion that the superintendent of public instruction
has the authority to pronulgate adm nistrative rules providing the
met hod by which parochial and private schools shall be deened to be
approved as provided in ND C C § 15-34.1-03.

- - ANALYSI S- -

According to North Dakota's conpul sory school attendance | aw,
every parent, guardian, or other person who resides within any schoo
district, or who resides upon any governnent base or installation
wi t hout any school district, and has control over any educable child
of an age of seven years to sixteen years shall send or take such
child to a public school each year during the entire tinme such schoo
is in session. N.D.C.C. &8 15-34.1-01. The exceptionto this lawis
found in NDCC 8§ 15-34.1-03 which provides that the parent,
guardi an, or other person having control of the child required to
attend school shall be excused by the school board from causing the
child to attend public school whenever it can be shown to the
satisfaction of the board that the child is in attendance for the
sane length of tinme at a parochial or private school approved by the
county superintendent of schools and the superintendent of public
i nstruction. To be considered an approved school in North Dakota,
the parochial or private school nust have teachers certified in
accordance wth N.D.CC 8§ 15-41-25 and Ch. 15-36. An approved
school nust also offer specific subjects as listed in ND CC 88
15- 38- 07, 15-41-06, and 15-41-24, and nust conply wth al
muni ci pal and safety health, fire and safety |aws, N.D.C.C. § 15-
34.1-03(1).

VWiile this statute sets out the mninumrequirenments for school
approval, the statute does not set out a nethod by which the



superi ntendent can determ ne whether the school has conplied wth

these requirenents and, therefore, shall be approved. In other
words, the statute provides substantive |aw w thout procedural |egal
gui dance. The issue is whether the superintendent of public

instruction has the authority to promulgate admnistrative rules
providing the nmethod by which parochial and private schools shall be
deened to be approved as provided in N D C C § 15-34.1-03.

As an admnistrative agency under ND. CC Ch. 28-32, the
superintendent of public instruction shall prescribe and cause to be
enforced rules and regulations as my be necessary to enforce the

school laws of the State of North Dakota. N.D.C.C. 88 15-21-07
28-32-02. More specifically, the superintendent of public
i nstruction, after consulting wth the teachers’ pr of essi ona
practices comm ssion, shall determine the criteria for teacher
certification. The established criteria shall be based upon
standards which shall include considerations of character, adequate
educati onal preparation, and general fitness to teach. After hol ding
a public hearing, the superintendent shall issue rules and

regul ations concerning the issuance of teachers' certificates and
such certificates shall be issued by his office in accordance wth
such rul es and regul ati ons. N.D.C.C. § 15-36-01

As provided in N D.CC 8§ 28-32-02, rules which are pronul gated
by the superintendent of public instruction nmust be reasonable and
must conformw th the provisions of statutes adm nistered or enforced
by the departnment of public instruction. These statutes may also
prescri be nethods and procedures regarding the enforcenent of these
statutes. However, it is clear that an administrative rule my not
exceed statutory authority or supersede a statute. Steele v. North
Dakota Worknen's Conpensation Bureau, 273 N.W2d 692 (N.D. 1978).
Therefore, while the superintendent of public instruction does not
have the authority to change or alter the mninmm requirenments for
parochial or private school approval as set forth in NDCC § 15-
34.1-03(1), he may promulgate rules as to the mnmethod by which
parochial and private schools shall be deened to be approved as
provi ded by the statute.

The question of the proper procedure for obtaining schoo
approval has surfaced lately in connection with nonpublic religious
school s whose officials object for various religious reasons to the
approval procedure utilized by the departnment of public instruction.
The question has been presented as to whether the superintendent of

public instruction has the authority to provide alternative
procedures in determ ning whether a school satisfies the statutory
requirements for approval. Such alternative procedures could be

available to those who are unable to use the standard approval
procedure for whatever reasons.



As this opinion has previously indicated, the superintendent of
public instruction does possess the statutory authority to enact
adm ni strative rules providing those procedures which nust be
followed in order for the superintendent to approve a school. In
promul gati ng such admi nistrative rules, the superintendent may indeed
provide alternative procedures for those who may not nake use of the
standard procedures. However, the point to be enphasized is that the
superintendent's authority to enact admnistrative rules concerns
solely the procedure whereby a school may be deened to be approved.
Such rules may not alter the specific statutory requirenents for
school approval as established by the North Dakota Legi sl ature.

- - EFFECT- -
This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials until such time as the

question presented is decided by the courts.
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